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CURRENT TOPICS. 


Apropos of our remarks as to the hardship 
of the result reached by the court in the Texas 
case of Gulf etc. Co. v. Levy, 10 Cent. L. J. 
481, a valued correspondent calls our atten- 
tion to the Missouri statute which he thinks 
would reach such a case. He says: 

*“ T take it that a different rule would pre- 
vail in Missouri, and that the penalty of one 
hundred dollars would have been recoverable, 
under sec. 883, vol. 1, R. S., 1879, on page 
159. ‘The case referred to, demonstrates the 
necessity of some such statute in every State, 
to fix a measure of damages.’’ 

The section referred to reads as follows: 


** It shall be the duty of every telephone or tele- 
graph company, incorporated or unincorporated, 
operating any telephone or telegraph line in this State, 
to receive dispatches from and for other telephone or 
telegraph lines und from and for any individual and 
on payment or tender of their usual charges for trans- 
mitting dispatches as established by the rules and 
regulations of such telephone or telegraph line, to 
transmit the same with impartiality and good faith 
under a penilty of one hundred dollars for every 
neglect or refusal so to do, to be recovered with costs 
of suit by civil action, for the benetit of the person or 
persons or company sending or desiring to send such 
dispatch.?? 


The primary object of this section we take 
it, is the prevention of the refusal, by a tele- 
graph or telepho.e company,to transmit mes- 
sages for other lines, which may be its rivals 
in business, or in pursuance of illegal ‘* pool- 
ing’ arrangements,which refusal might result 
to the serious injury of individuals of the 
general public. Even if a court should hold 
that its provisions extended to such a state of 
facts as existed in the Texas case, we doubt 
whether the result would be, to do adequate 
justice under the circumstances. If upon 
broad principles of justice, Levy was entitled 
torecover at all, under facts of that case for 
the injury inflicted upon him by the mental 
suffering endured, and unquestionably the 
proposition is one which admits of doubt, 
there is perceived no reason why such recov- 
ery should be limited to an arbitrary statut- 
ory penalty of one hundred dollars. If in 
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the many cases where the gist of the action is 
mental suffering coupled with some insignifi- 
cant pecuniary loss, a jury is entrusted with 
the duty of finding a measure of damages 
which as a matter of fact and principle is 
in no degree dependent in amount upon 
the degree of pecuniary loss, why (if an ac- 
tion be given for mental suffering alone) 
should not a jury be entrusted with the re- 
sponsibility of finding a measure of damages * 





The recent Louisiana case of Parnell v. 
Allen, reiterating that statutes providing for 
a homestead exemption are in derogation 
of common right and must therefore be 
strictly construed is illustrative of the differ- 
ence of origin of the common law of that 
State and most of the other States of the 
Union. The law of Louisiana is derived di- 
rectly from the civil law by which not only 
the lands and chattels of the debtor was sub- 
ject to seizure and sale by his creditors, but 
at one time the person of the debtor himself 
could be sold into slavery to satisfy the de- 
mands against him. Coop. Just. 658, App. 
Consequently in that State and under that 
system a homestead law is strictly in deroga- 
tion of *‘common right and the proper sub- 
ject of strict construction. But the common 
law took altogether a different view of the 
creditor’s rights. It protected the /ei/, not 
only from alienation but from incumbrance 
by the freeholder, regarding the preserva- 
tion of the stability of the fabric of so- 
ciety as of more importance than the pay- 
ment of any debts. Bla. Com. 418. Cunse- 
quently the statutes authorizing the sale and 
sequestration of lands for debts were them- 
selves in derogation of the common law and 
proper subjects for strict construction. The 
homestead law limiting the operation of these 
statutes, on the other hand, was in close ac- 
cord with the old principles of the common 
law, and indeed it would seem that there is 
manifest analogy between the legislation mo- 
tive which lay at the base of the old feudal 
rule and that which prompted the enactment 
of the homestead statute: That it is better 
for the State, for the best interest of the pub- 
lic that the home, as the haven of the family, 
on which as a foundation the State is built up 
should be preserved, than any mere creditor 
should receive the amount of his debt. 
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SURFACE WATER ON AGRICULTURAL 
LANDS.—I. 





‘*Surface Water’’ has a _ well-defined 
meaning in the law; and the law applicahle to 
it is quite distinct from that applicable to 
water running in streams. In many respects 
the law applicable to surface water is the 
same as to water percolating through the soil 
beneath the surface. 

Perhaps the best way to obtain a clear idea 
of what is surface water is to quote a few 
definitions of a water-course. That most 
widely quoted is the following: ‘A water- 
course is a stream of water, usually flowing 
in a definite channel, having a bed and sides 
or banks, and usually discharging itself into 
some other stream or body of water.’”?1 “A 
water-course consists of bed, banks and 
water ; yet the water need not flow contin- 
ually; and there are many water-courses 
which are sometimes dry.’’? In Indiana, after 
defining a water-course substantially in the 
words given, Elliott, J., said: ‘* There must, 
however, always be substantial indication of 
the existence of a stream, which is ordinarily 
and most frequently a moving body of water. 
In New Jersey it is defined as ‘* A channel or 
canal for the conveyance of water, particular- 
ly in draining lands. It may be natural, as 
when it is made by the natural flow of the 
water, caused by the general superficies of 
the surrounding land, from which the water 
is collected into one channel, or it may be ar- 
tificial, as in case of a ditch, or other artificial 
means, used to divert the water from its natu- 
ral channel, or to carry it from low lands, 
from which it will not flow in consequence of 
the natural formation of the surface of the 
surrounding land.’’* So in an action for di- 
verting a brook from the plaintiff’s land it 
was proven ‘‘that from time immemorial a 
natural stream of water had flowed from a 
southerly direction across the road and upon 
the defendani’s land, taking a northwesterly 
course across the defendant’s land; that for 
part of the way across the same it ranin a 
well defined channel, but when it reached a 
point within about five rods of the plaintiff’s 


Luther v. Winnisimmet, 9 Cush. 174. 
2 Fryer v. Warne, 29 Wis. 515; Eulrich v. Richter, 
41 Wis. 318. 
3 Wilis v. City of Madison, 75 Ind. 258. 
4 Carl v. De Hart, 1 Beasley Ch. 283, 





adjoining land the water spread out over the 
surface of the ground, covering a space afew 
rods in width, and so ran upon and across the 
plaintiff’s land, which was a level meadow, 
covering the same for several rods in width, 
and irrigating it ina valuable manner through 
its whole length, about seven rods, and thence 
en to other land of other owners beyond; 
that from the point where it so spread out 
over the surface on the defendant’s land 
there was no defined channel either on the de- 
fendant’s land or through the whole length of 
the plaintiff’s land, and not until a short dis- 
tance beyond the plaintiff’s land, where it 
again formed a small brook, and ran off in a 
westerly direction to the river,’’ it was held 
** that the brook did not cease to be a natural 
water-course on the plaintiff’s land, and that 
he could maintain the action.’’ In the opin- 
ion the court said: ‘If the whole of the 
stream had sunk into the defendant’s soil, 
and no water remained to pass to the plain- 
tiff’s land except under the surface, it would 
have ceased to be a water-course, and the 
plaintiff would have had no right to it.6 Or 
if the water had flowed in temporary out- 
bursts, caused by melting snow or by rain, it 
would have been surface water, as in Ashley 
v. Wolcott ;° the defendant might have divert- 
ed it; and the plaintiffs might have raised 
barriers on their land to prevent its flowing 
upon their lot below.7_ But where, owing to 
the level character of the land, it spreads out 
over a wide space without any apparent banks, 
yet usually flows in a continuous current, and 
passes over the surface to the lands below, it 
still continues to be a water course.® If the 
plaintiffs had erected a barrier to keep it from 
their land it would evidently have accumulat- 
ed, by its natural and regular flow, upon the 
defendant’s land, not merely when there were 
melting snows or rains, but at all ordinary 
seasons. We cannot doubt that not only the 
defendant, but all the lower proprietors could 
have maintained an action against the plain- 
tiffs for any damage caused by such obstruc- 
tion. For it has a regular and natural flow 
from a permanent source; and its usual 
course is in a channel, with a well defined 


5 Citing Broadbent v. Rawsbothorn, 11 Exch. 602, 
and Buffrom v. Harris, 5 R. I. 248. 

6 11 Cush. 192. 

7 Citing Franklin v. Fisk, 13 Allen 211. 

8 Citing Gillett v. Johnson, 30 Conn, 180, 
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‘bed and banks, and neither upon the land of 
the plaintiffs or of the defendant does it en- 
tirely lose this character.’’ ° 

These authorities sufficiently define a water- 
course for the purposes of this article, and 
are fully sustained by the researches of our 
eminent authority upon this subject.!° 

The common law and civil law essentially 
differ with respect to surface water. By the 
former it is considered a common enemy that 
every one may fight, even though it damage 
an adjoining neighbor. Thus in a Massa- 
chusetts case, where the plaintiff had sued 
the defendant for causing an additional flow 
of waterwpon the land, caused by filling up 


his own lot, the court charged the jury ‘‘that, 


if there was a water-course or stream of water 
running through the land conveyed, the right 
to the continued flow thereof would pass to 
the plaintiff under the deed, or a parcel of his 
grant that if there was no such water-course 
or stream of water the plaintiff could not 
claim a right of drainage or flow of water 
from off his land on to and through the de- 
fendant’s land, merely because the plaintiff’s 
land was higher than the defendant’s, and 
sloped toward it, so that the water which fell 
in rain upon it would naturally run over the 
surface in that direction,’’ and the charge 
was held strictly correct. 

In a New York case, after referring to law 
giving no right of action for the diversion of 
subterranean water, Denio, J., said: ‘‘A 
fortiori, one is not obliged to excavate ditches 
or construct sewers on his own land for the 
purpose of draining the low or marshy lands 
of an adjoinig proprietor. And in respect to 
the running off of surface water by rain 
or snow, I know of no principle which 
will prevent the owner of land from filling up 
the wet and marshy places on his own soil for 
its amelioration and his own advantage, be- 
cause his neighbor’s land is so sitnated as to 
be incommoded by it. Such a doctrine would 
militate against the well-settled rule that the 
owner of land has full dominion over the 
whole space above and below the surface.!? 

In England in the case of Rawston v. Tay- 


9 Macomber v. Godfrey, 108 Mass. 219; see Gillett v. 
Johnson, 30 Conn. 180, a like case. 

10 Angel on Water-courses, § 4. 

11 Luther v. Winnisimmet, 9 Cush. 171, (1851). 

12 Goodale v. Tuttle, 29 N. Y. 459, 466; and although 
this is but a dictum it has been cited and approved by 
many courts. 





lor,1* Baron Parke, speaking for the court, de- 
clared the law to be that in case of common 
surface-water rising out of spongy or boggy 
ground, and flowing in no definite channel, 
although contributing to the supply of the 
plaintiff's mill, the supply being merely 
casual and the water having no definite course, 
the defendant was entitled to get rid of it as 
he pleased. Soin another case, Baron Ald- 
erson said that all the water falling from 
heaven and shed upon the surface of a hill at 
the foot of which flowed a brook, must, by the 
natural force of gravity, find its way to the 
bottom and into the brook; but that does not 
prevent the owner of the land upon which the 
water falls from dealing with it as he pleases, 
and even appropriating it before it reaches 
the brook.4* The cases from the English 
courts place surface-water upon the same 
footing as water percolating beneath the sur- 
face, and so do the American cases. 

Thus the owner of the land may lawfully oc- 
cupy and improve it in such a manner as either 
to prevent water which accumulates elsewhere 
from coming upon, as by erecting a wall, 
dyke or barrier, or altering the course of the 
surface water which falls upon it, or comes 
upon it from elsewhere; even though the 
water is made thereby to flow upon the ad- 
joining land of another to his damage.?® 

And if a complaint charges the defendant 
with obstructing a stream of water, it is not 
sustained by proof of a flow, through a ditch, 
of water which has accumulated from rains 
or melting of snow.?® 


18 11 Exch. 380. 

14 Broadbent v. Ramsbothorn, 11 Exch. 602; see 
Wood vy. Wand, 3 Exch. 748; and Moran v. The 
Shrewsbury & Herford R. Co. 20 W. R. 14. 

15 Garrison v. Hargadon, 10 Allen 106; Bates v. 
Smith, 100 Mass. 181; Earl v. De Hart, 1 Beasl. (N. 
J.) 280; Bowlsby v. Speer, 31 N. J. L. 351; Greatrex 
v. Hayward, 8 Exch. 291; Shields vy. Amit, 3 Green 
Ch. 234; Morrison v. Bucksport, 2 Bangor R. R. Cases, 
67 Me. 353; Barkley v. Wilcox, &6 N. Y.140; s. c., 40 
Amer. Rep. 510; Vanderwiele v. Taylor, 65 N. Y. 
341; Lynch v. Mayor, 76 N. Y. 60; s.c.32 Am. Rep. 
271; 8. C. 38 Am. Rep. 753; 5 Am. & Eng. R. R. Co., 
82; Cairo & Vincennes R. R. Co. vy. Stevens, 73 Ind. 
278; Ss. C. 88 Am. Rep. 139; 5 Am. & Eng. R. R. Cases, 
58; Beard v. Murphy, 37 Vt. 104; Buffam v. Harris, 5 
R. I. 253; Wadsworth y. Tillitson, 15 Conn. 366; 
Atchison, Topeka & St. F. R. R. Co. v. Hanmer, 22 
Kan. 763; 8. C. 31 Am. Rep. 216; Washburn on Ease- 
ments, 431 (23d.); 3 Kent. Conn. 439; see note to 
Pfleger v. Hastings & Dakota R. R. Co., 5 Am. & Eng. 
R. R. Cases, 85; Achlichter v. Phillipy, 67 Ind. 201; 1 
Addison on Torts, 105; Cooley on Torts, 574; Hillard 
on Torts, 584; Angell on Water-courses, § 108. 

16 Dickenson v. Worcester, 7 Allen 19; Ashley v. 
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The owner of land which adjoins a high- 
way may throw up a bank on his own land to 
prevent the surface water from flooding his 
land by coming from the highway. Thus, 
where a highway had been laid out for forty 
years, up a steep hill side, over which large 
quantities of surface water usually flowed 
down on the upper side of the highway; and 
a culvert was built by the proper authorities 
across the highway, extending to the inside of 
the wall between the highway and the defend- 
ant’s land, a portion of the wall having been 
removed for that purpose; and dug a light 
trench from the mouth of the culvert, two or 
three feet into the defendant’s land to carry 
off the water, it was held that the defendant 
might stop up so much of the culvert as was 
under his wall, even though it had the effect 
to cause the water to flow over the highway 
and injure the travelJed road.17 

So where the owner of a tract of land sued 
an adjoining owner for obstructing the pas- 
sage of drift-wood carried by the over-flow of 
an adjacent watercourse during freshets, by 
planting a row of trees upon the land of the 
defendant, and along the line dividing their 
lands, by means of which the drift-wood was 
lodged upon the plaintiff’s land, it was held 
that he had no cause of action.1* And where 
a railroad corporation built a large embank- 
ment ten feet high, upon which to lay its 
track, along its right of way running across 
a low and swampy tract of land, and the em- 
bankment cut off che natural fiow of the wa- 
ter perculating through the soil, and the flow 
of water that came from a river not far off in 
times of very high-water; and the water fall- 
ing upon the plaintiff's land, which lay some 
distance above the embankment, and that 
caused by melting snow, was prevented from 
fi»wing off by reason of the water being heap- 
ed up on the land adjoining the embankment, 
it was held that the corporation was not lia- 
ble to the plaintiff for any damage he had 
sustained, by reason of his lands having been 
rendered unfit for ordinary cultivation, even 
though he alleged that he had lost several 
crops for that reason. and had sustained 
great damages, which proper culverts placed 


Wolcott, 11 Cush, 192; Mimkers v, Kansas City, ete, 
KR. RK. Co., 6) Mo, 334, 

17 Inhabitants of Franklin vy. Fisk, 13 Allen 211, 

46 Taylor vy. Viekson, 94 Ind, 167; 8, C,. 31 Am, Rep. 
114; 18 Am. L, Reg, 249, 





under the embankment would have preven- 
ted.19 

A railway crossed a highway, and in the 
angle made by the railway and the highway 
the plaintiff’s field lay. Previous to the con- 
struction, of the railway the water falling 
upon the highway ran down the road, across 
where the railway was located, and caused no 
injury to the plaintiff’s land. After its con- 
struction the water, prevented by the railway 
embankment, from flowing off, accumulated 
at the crossing and flowed back upon the land 
of the plaintiff. It was held that he had no 
cause of action against the railway com- 
pany.2° And where a company, in consruct- 
ing its road bed, filled up an artificial ditch 
on the land of a third person, by which the 
surface water was conducted from the plain- 
tiff’s premises to a river, and thus turned 
back the water upon the premises of such 
person, it was held to be no ground of action.** 

In Waterman v. Conn. Pass. River R. 
Co.,?2 it was held ‘that a railroad company 
may, as a question of prudence and care, or 
will be required to have regard to the preven- 
tion of damage to a land owner, by the ac- 
cumulation of surface water merely, or of a 
running stream, when the geographical for- 
mation and surrounding circumstances are 
such as to make it apparent to reasonable 
men that such precautions are necessary, and 
and that ordinarily what would be a reasona- 
ble performance of that duty under a 
given state of circumstances would be a ques- 
tion of fact, and not a question of law for the 
court.”’ 

But it has been held that no right of action 
lay against a city that so graded its streets as 
to cause more water to run down the gutters 
along the street than was the natural flow 
and thereby large quantities of water were 
carried down and out into the race of the 
plaintiff, bearing with it sand and gravel and 
partly filling it up, to his damage.** 


19 Cairo & Vincense R. R. Co. v. Stevens, supra; 
Morrison v. Bucksport & Bangor R. Kk. Co., 67 Me. 
353; Atchison, Topeka & St, Fe, R. R. Co. vy. Hanmer, 
22 Kan, 763; 6. C., 31 Am. Rep, 216, 

# Wagner v. Long Islund RK. ki. Co., 2 Hun, 633; 
Wafle v. New York Central R, R, Co,, 58 Barb, 413; 
8, ¢., 3 Alb, L, dv, 171, 

21 4’Connor v, Fond da Lac, Amboy & Peonia R, 
R. Co., 62 Wis, 526; 8. C., 33 Am, Rep, 753; 5 Am, & 
Ry. Cas, 82. 

22 30 Vt, 610, 

2% Mayor, etc, y, Williams, 50 Md, 138; 8, c,, 83 Am 











XUM 


THE CENTRAL 


LAW JOURNAL. 45 








In the case of railways taking land for a 
right of way it has been held that it was 
proper to take into consideration the lay of 
the land and the flow of water in percolating 
through the land.2* Anda statute authoriz- 
ing commissioners to require a railroad com- 
pany to construct and maintain such drains 
and culverts, as they judge reasonable for 
the security and benefit of the land-owner, 
was held to imply that the land-owners are to 
be protected in respect to surface water at 
the expense of the company.” In New York 
it was instructed that the commissioners in 
grading highways are not bound to provide a 
channel for drainage of surface water. 

Water flowing through a hollow or ravine, 
only in time of rain or melting snows, it has 
been held in New York, is not, contemplation 
of law, a water course.2”7 But in Kansas, 
where surface water, supplied by rain from a 
hilly region or high bluffs, by natural forma- 
tion of the ground, is forced to seek an outlet 
through a gorge or ravine, and by its flow as- 
sumes a definite channel turough which it 
escapes at regular seasons, and such has al- 
wavs been the case within the memory of men 
it was held that one adjacent land-owner 
had no right to obstruct such flow, to the 
damage of another; but there must be a dis- 
tinct channel, the bed of « stream, with well 
defined banks, cut through the turf and into 
the soil by the flowing of water, presenting on 
a casual glance to every eye the unmistakable 
evidence of the frequent action of running 
water, and not a mere depression; and such 
flow must be necessary to prevent the flooding 
of a considerable tract of land.*> Yetit is a 
general proposition that the mere flow of wa- 
ter through a ravine does not create such a 
stream a8 to prevent the stopping of the flow- 
age, for water always does flow through ra- 
vines. 7? 

Rep. 304; disapproving Crawford vy. Delaware, 7 
Ohie St. 459; Barron v. Mayor, ete., 2 Am. Jour. 208, 

% Pfleger v. Hastings & Dakota R, R. Co., 5 Am. & 
Eng. R. R. Cas. 85, (Minn.); See Morrison v. Bucks- 
port R. R. Co., 67 Me. 353; Mills on Eminent Do- 
main, secs, 160, 189. 

% Walker vy. Old Colony & Newport R. R. Co., 103 
Mans, 10. 

2% Gould v. Booth, 66 N. Y, 6. 

27 Wagner v. Long Island R. R. Co., 3 Hun, 633; 
See Karl v. DeHart, 1 Beasl, 280, 

% Gibbs v. Williams, 25 Kan, 210; Barnes v. Sabron, 
10 Ney, 218; and Hoyt vy. Hudson, 27 Mo, 636; s. c., 
9 Am. Rep, 478. 


” Karl v. Dethart, supra; Wagner y. Long Island 
Rh, R. Co,, 2 Hun, 638, 








The question often arises whether the 
owner of the upper land acquire any right, by 
prescription or adverse use, to flood his neigh- 
bors lower and adjoining land. In Mas- 
sachusetts it was held that no period less than 
twenty years would give the owner of the up- 
per land any right to flood the land of the 
lower owner, both having derived title from: 
the same grantor. But when the water had 
run in an indefinite channel for more than 
twenty years—or long asthe memory of men 
could recollect—it was held that a prescrip- 
tion to have it flow in that direction was ob- 
tained.*4_ And it may be stated as the gen- 
eral rule that merely permitting the water to 
flow from the upper to the lower land, when 
the two pieces are owned by different own- 
ers, is not sufficient to create a right to the 
continuation of the flowage by prescription 
or adverse usage.** W. W. Tuoryron. 

Crawfordsville, Ind. 


30 Luther v. Winnisimmet, 9 Cush. 171. 

31 Earl v. Hart, 1 Beasl. 280. 

32 Prescott v. White, 25 Pick. 342 (ditch); Wood ¥ 
Ward, 3 Exch. 778; Greatrix v. Haywood, 8 Exch. 
261; Arkight v. Bell, 5 M. & W. 203; Rawston v. 
Taylor, ll Exch. 369; Parks v. Newburyport, 10 Gray 
29; Fryer v. Warne, 29 Wis. 511; Dickinson v. Wor- 
cester, 7 Allen 19; White v. Chapin, 12 Allen 516,518; 
See Mr. Washburn’s Article in 2 Am. L. Reg, on page 


72. 





CRIMINAL ATTEMPTS. 





Il. 

“In reading these sections it is impossible 
not to ask why the offense of attempting to 
commit murder should not be punished by a 
single simple section instead of five sections, 
one of which is extremely complicated? Upon 
grounds of expediency the only possible an- 
swer is that nothing can be more clumsy.’” 
So writes Sir James Stephen, in his History 
of the Criminal Law! just published, in re- 
ference to the provisions by which, under 24 
& 25 Vic., c. 100, various specific acts per- 
petrated with intent to murder are defined 
as constituting felonious attempts. And 
certainly, the cases of The Queen v. Delaney,* 
and The Queen v. Brown, confined as they 
were to the statutory felony, and in no way 
conversant with the question as to what would 


1 Vol. 3, p. 114. 
2 Jan. 2, 1883. 
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constitute an attempt at common law, co- 
gently illustrate the perplexing and ineflica- 
cious nature of those provisions, the history 
of which has been amply narrated by Sir 
James Stephen. In Delaney’s case (which 
we here mention more fully as it is not else- 
where recorded) the prisoner was indicted 
(1), for that, on the 11th of November, 1882, 
having in his posssession certain loaded arms 
—to-wit, a pistol called a revolver—he unlaw- 
fully, maliciously, and feloniously did place 
his hand upon same, and endeavor to draw 
same from his pocket, and did thereby at- 
tempt to discharge same at the Right Hon. 
James Anthony Lawson, with intent feloni- 
ously to kill and murder him against the form 
of the statute, etc.; (2), that on the day in 
the year aforesaid he unlawfully, maliciously 
and feloniously did attempt to discharge a 
certain loaded firearm, to-wit—a pistol called 
a revolver—then being losded with gunpow- 
der and ball, at and against the Right Hon. 
James Anthony Lawson, with intent to com- 
mit murder, against the form of the statute, 
etc.; and (3), that on the day inthe year 
aforesaid he unlawfully and feloniously did 
procure and place in the pocket of his coat a 
certain loaded pistol called a revolver, loaded 
with gunpowder and ball, and being so pos- 
sessed of same did proceed up and towards 
the Right Hon. James Anthony Lawson, and 
did place his hand on said revolver, and en- 
’ deavor and proceed to draw same from his said 
pocket, in order to, and with intent to, dis- 
charge same at and against the said Right 
Hon. James Anthony Lawson, and did there- 
by attempt and intend feloniously to kill and 
murder the said Right Hon. James Anthony 
Lawson. Before pleading, the prisoner’s 
counsel moved to quash the indictment as 
bad io point of law, the defects not being 
eured by the conclusion contra forman statuti.® 
Counsel for the Crown mentioned the then 
pending case of The Queen v. Brown. 
O'Brien, J., said that for’ the present * he 
would decline to quash the indictment , point- 
ing out that the cases in which that course 
was taken were in reference to misdemean- 
ours only, while in no case of a felony of this 


% Citing R. v. Tremaine, 1 R. & M. 147; R, v. Phill- 
pots, 3 D. & R. 361: R. v. Goldsmith, L. R. 2 C. C. R. 
74; R. v. Lewis, 9C. & P. 523; BR. y. St. George, Ib, 
483; Arch. Cr. L. 

4s5ee Kk. v. Jones, 12 C. & M. 87. 





nature had an indictment been quashed upon 
motion in modern times; and observing that 
the question on the second count might arise 
rather as a matter of evidence than of plead- 
ing, having regard to the general clause in 
sec. 15 as to attempts to murder “‘by any 
other means.’’ The prisoner having pleaded 
not guilty, the Solicitor. General then opened 
the case for the prosecution, stating the facts 
as follows:—On Nov. 11, 1882, Judge Law- 
son left his house in Fitzwilliam-place about 
five minutes past five o’clock, on foot, ac- 
compained by his son, a young lad, and fol- 
lowed on the same side of the street on which 
he was proceeding himself by two police con- 
stables of the B Division—Lalor and Brennan 
—who wore plain clothes. On the opposite 
side of the street there walked two police con- 
stables in aid, named Charles M’ Donnell and 
George Darker, men who had‘ not been en- 
gaged in police service before, and probably 
for that reason were not known to people like 
the prisoner. The prisoner was believed to 
be a working carpenter, and on that evening 
—it was a foggy and drizzly evening—he was 
observed by a man, who would be produced, 
to be loitering for over half an hour in the 
neighbourhood of Fitzwilliam-square, through 
which Judge Lawson was to pass. He was 
identified by acabman upon the rank on the 
north-east corner of Fitzwilliam-square, who, 
in fact, bid the prisoner ‘‘good evening,’’ and 
received no answer. He observed him loit- 
ering in the dark without any conceivable 
reason, except that he was lying in ambush 
for the learned judge. Mr. Justice Lawson 
and his son, followed by the two constables 
behind, passed down Fitzwilliam-square and 
along the east side of Merrion-square, crossed 
at the end of Lower Mount-street, and then 
walked along Merrion-square north. The two 
constables in aid, as he termed them, kept to 
the opposite side of the square, that was the 
garden side,and as they came up to about No. 
11 the prisoner passed M’Donnell and Dark- 
er on the side they were on, and as he passed 
he touched one of them, M’Donnell, upon 
the sleeve, and said to him, ‘It’s all right,’’ 
or something to that effect. M’Donnell did 
not know him before, neither did Darker, 
and he (the Solicitor-General) would ask the 
jury to infer that the prisoner did not know 
them. He might have known the other con- 
stables who were following immediately be- 
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hind the judge, although they were in plain 
clothes; but he did not know or suspect that 
the other two parties who were on the other 
side of the road had anything to do with the 
personal protection of the learned judge. 
M’Donnell, when he went past, instantly 
gave a command to Darker, who dropped 
behind, and they then proceeded in that or- 
der, keeping an eye on the prisoner in front 
of M’Donnell until they came to the corner of 
Clare-street. Judge Lawson and his son 
here crossed over from Merrion-square to the 
corner of Clare-street, to the opposite side of 
that which he had been on in Merrion-square, 
and the two Metropolitan Police after him, 
proceeding that way down until they almost 
reached Kildare-street Club. Inthe mean- 
time the prisoner at the bar and the two con- 
stables in aid crossed to the north side of 
Clare-street, and proceeding on the opposite 
side from the judge—that is to say, both par- 
ties changed from the sides on which they 
were when crossing. When they got the 
length of Kildare-street Club House the pris- 
oner got ahead, wheeled to the left, and 
crossed over at a rapid pace, coming up in 
front of the judge at a point almost under the 
bay window of the club, M’Donnell followed 
instantly, and saw him thrust his hand into 
his breast pocket as he faced the judge, 
whereupon he instantly knocked him down. 
Falling on top of him, he observed that the 
prisoner had his hand on the butt of a pistol 
and a struggle then ensued for the possession 
of the weapon, which Darker, who had mean- 
time come to his assistance, took from Dela- 
ney. It was a formidable weapon—a revol- 
ver of extraordinary size and power, loaded 
in six chamlters. On the way to the police 
station the prisoner threw away a small par- 
cel, which was immediately picked up, and 
was found to contain seven other’ revolver 
catridges, exactly similar to those in the re- 
volver. Referring back to the incident in 
Merrion-equare, when he had spoken to 
M’Donnell passing, he (the Solicitor-General) 
would suggest this—the man did not premed- 
itate a murder of this kind without the com- 
plicity of other persons, and the man who was 
told off for the purpose of assassination was, 
very probably, told at the same time that 
there would be other persons who would give 
him aid if necessary. In his (the Solicitor- 
General’s) mind it was plain as the sun at 





noonday that this man, having seen Judge 
Lawson’s regular guard following him, and 
being dogged himself, on the opposite side of 
the street, by these two men whom he knew 
not, took it for granted that they were per- 
sons sent to assist him, and he gave them this 
signal that it would be all right, The ideaof 
aid being at hand was not unlikely, for be- 
fore the man crossed the street and went in 
front of the judge he met another man to 
whom he spoke. <A tramcar came up after- 
wards, almost immediately, and was hailed 
by this unknown man. It slowed, but did 
not stop. Whether that man went in the tram 
or not they did not know. 

What followed will best be recorded by 
presenting exactly what took place: ‘Now, 
Mr. Solicitor-General,’’ said the learned 
judge, ‘‘I have given this matter a good deab 
of consideration, both as regarés the applica- 
tion previously made and as regards the gen- 
eral facts you have intimated, and am pre- 
pared to state my opinion at this stage. 
There is another indictment, I understand, 
against the prisoner?’’ The Solicitor-Gener- 
al—‘*There is, my lord,for a misdemeanour.’” 
O’Brien, J.—‘‘And I suggest to you whether, 
in view of my entertaining a certain opinion in 
reference to this present indictment, it would 
be an inconvenient course to have evidence 
gone into that might have to be gone into a sec- 
ond time. I have considered this indictment, 
and I have formed in my own mind the con- 
clusion that the duty will arise with me be- 
fore the case is submitted at all to the jury 
to give a direction. They are all matters of 
fact that are stated in it, and are not subjects. 
for a motion for arrest of judgment at all. 
Now, if you so desire, you may still withdraw 
the indictment and charge fiom my adjudica- 
tion by entering a nolle prosequi. On the 
other hand, if you do not wish to do so, let 
the case proceed; but if the facts are in ac- 
cordance with your statement I must tell yow 
that it will be my duty to direct a verdict of 
acquittal.’” The Solicitor-General — ‘Of 
course, I vannot press your lordship against 
your opinion, but »» O’Brien, J.—‘“‘I 
have considered my own grave responsibility 
in the matter, and my own duty, and I must 
act according to the best judgment I can 
form.’’ The Solicitor-General—‘‘I thought 
that, fortified by the analogy of what had oc- 
curred in The Queen v. Brown, your lordship 
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would have seen your way to reserve the 
point of law for the court of appeal.’’ O’Brien 
J.—‘*That would be abdicating my obvious 
duty. When a judge’s opinion is clear in 
favor of the accused, it is the duty of the 
judge to reserve no case. I lay that down 
absolutely as my opinion, and it is an opinion 
concurred in by many eminent members of 
the bench. If a nollie prosegui be entered 
now, and the English Court of Crown Cases 
Reserved ruled the point against my view, 
that would be a sufficient justification for the 
Crown proceeding on the indictment again.’’ 
The Solicitor-General—‘‘If I am to under- 
stand that it is your lordship’s concluded 
opinion upon the subject that, after evidence 
such asI have stated, you must direct ac- 
quittal——-’’_. O’Brien, J.—‘‘Certainly, Mr. 
Solicitor-General.’’ The Solicitor-General— 
‘‘Then I would not feel justified in going 
against your lordship’s opinion, and I shall 
now enter a nolle proseqgui.’’ O’Brien, J.—‘‘I 
felt it my duty—my imperative duty—enter- 
taining a distinct opinion on this indictment 
in favour of the accused, to give effect to 
that; and more especially so having regard 
to the heinousress of the crime with which he 
was charged, and the eminent person against 
whom the crime was directed.’’ The Solic- 
itor-General—‘‘I wish it to be distinctly un- 
derstood that we enter the nolle prosequi sole- 
ly in deference to your lordship’s opinion.’’ 
O’Brien J.—‘‘Certainly ; and of my refusal 
to reserve a case stated on the ground I have 
already mentioned.’’ 

It will be noted that no reference was made 
to R. v. Taylor,® holding that an attempt is 
not the less an offense because the offender 
voluntarily desists—a proposition, by the 
way, to which Sir James Stephen seems to 
allude with some dubiety, when observing 
**this, however, rests upon the decision of a 
single judge.’’® (but,compare R. v. Howarth,’ 
seeming to hold that the offender may, a‘ all 
events be arrested though he give over his at- 
tempt and run away). But, so far as can be 
gathered from what took place in The Queen 
v. Delaney, it would seem to us that, while 
similar to the decision in The Queen v. 
Brown, in its practical consequence as regard 
the prisoner, the tendency of Mr. Justice 
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O’Brien’s opinion would appear to have been 
rather the opposite of that expressed, as we 
shall see, by the English court, for he would 
seem to have been inclined, on the one hand, 
to give a larger interpretation to the words 
‘“‘by any other means,’’ and, on the other 
hand, to accept the decisions in R. v. St. 
George and R. v. Lewis. 

Now, in The Queen v. Brown the question 
came on the 5th inst., before the court for 
the Consideration of Crown Cases Reserved, 
on the following case submitted by Stephen, 
J.:—*‘At the December session of the cen- 
tral criminal court, Samuel Brown was con- 
victed before me upon the first count of an 
indictment then preferred against him. The 
count (omitting formal parts) was in these 
words: Samuel Brown, on the 23rd of Nov- 
ember, 1882, ‘feloniously did attempt to dis- 
charge certain loaded arms (to wit a certain 
pistol loaded in the barrels with gunpowder 
and divers leaden bullets) at and against one 
William Sutton, with intent in so doing, fel- 
oniously, willfully, and of malice aforethought 
of him, the said Samuel Brown, to kill and 
murder the said William Sutton.’ The facts 
were as follows: Brown had a quarrel with 
Sutton. On the day in question he went to 
Sutton’s house and desired to speak with him 
in private. Sutton told Brown to go into the 
back shop for that purpose, but, having some 
suspicion, made Brown go first. Brown, as 
he went into the shop, was observed to draw 
from his pocket a loaded revolver. Sutton’s 
nephew, Collins, immediately snatched it 
from his hand, and he was arrested by Sutton 
and Collins. Oa his way to the police-station 
he said that he had not forgotten the way in 
which Sutton had previously treated him. 
In order to explain my direction to the jury it 
is necessary to observe that, though it con- 
cludes ‘ against the form of the statute,’ the 
count on which Brown was convicted does not 
follow the words of either of two sections of 
the Offenses against the Person Act, each of 
which bears upon the subject. The material 
parts of these sections are as follows: 24 & 
25 Vic. c. 100, s. 14, punishes several differ- 
ent ways of attempting to commit murder, one 
of which is ‘ whosoever shall by drawing a 
trigger, or in any other manner attempt to 
discharge any kind of loaded arms at any 
person with intent to commit murder.’ Sec- 
tion 15 punishes everyone who * by any means 
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other than those specified in any of the pre- 
ceding sections of this act, attempts to com- 
mit murder.’ In Reg v. St. George,® it was 
held that the words ‘ by drawing a trigger, 
or in any other manner, meant in any 
other manner like drawing a trigger, e. g., 
by striking a percussion cap with a ham- 
mer, and that an attempt to discharge a pistol 
by attempting to pull a trigger was not an 
offense within the act.then in force, which 
was in the same words as sec. 14. I held ac- 
cordingly that there was no evidence to go to 
the jury of any offense under sec. 14. I 


thought there was evidence to go to the jury ‘ 


of an offense under sec. 15, but I doubted 
whether the prisoner could be convicted of 
such an offense upon the countas drawn. In 
these circumstances I directed the jury to 
‘find as follows: I told them that an attempt 
to commit acrime might, at least for the pur- 
poses of the case be defined as an act done 
with intent to commit a crime so closely con- 
nected with the actual commission of the 
crime as to form one of a series of acts which, 
if not interrupted, would constitute collec- 
tively the actual commission of the crime, and, 
in reference to the particular case, I told 
them that, if they thought Brown intended to 
murder Sutton, and drew the pistol from his 
pocket for that purpose, and was prevented 
from murdering Sutton, or from firing the re- 
‘volver at him for that purpose, only by its 
being taken from his hand, they ought to 
convict him on the count above mentioned, 
which I held, for the purposes of the trial, to 
be a count charging an attempt to murder by 
means other than those specified in secs. 11, 
12, 13 and 14 of 24 & 25 Vic., c. 100. The 
jury convicted the prisoner and I reserved 
judgment and committed him to prison until 
this case should have been decided by the 
court for Crown Cases Reserved. The ques- 
tions for the court are—1. Whether,assuming 
the sufficiency of the indictment, my direction 
to the jury was right? 2. Whether [the in- 
dictment sufliciently charged an offense under 
sec. 15? If either of these questions is an- 
swered in the negative, the conviction must 
be quashed. If both are answered in the 
affirmative, it must be confirmed.’’ 

In giving judgment, Lord Coleridge, C. J., 
said that ‘‘ uhe words of sec. 14 having been 
held not to apply to the case, he thought that 
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it could not be held to be within sec. 15. 
They all knew their brother Stephen’s deep 
learning in the criminal lew, and did not 
doubt that his historical review of the law on 
the subject was correct. But if Parliament 
had intended to affect the result contended 
for by the counsel for prosecution, they had 
failed to effect it. The true construction of 
these sections was that there were a variety 
of means by which a variety of acts might be 
done, with intent to commit murder, and 
these were described, one of them being an 
attempt to discharge firearms, and all thede 
things, if done with intent to commit murder, 
are within the 14th section. Then s2c. 15 
said that whoever «ttempts to murder ‘by any 
other-means shall also be within the act, 
clearly intending cases not pointed at specifi- 
cally in the previous sections. It was thought 
impossible to specify every mode of attempting 
murder, and, therefore a more general clause 
was put in, after those specified, that if a man 
attempted by any other means to commit 
murder he should be within the act. But 
these must not be ejusdem generis with those 
specified in the 14th section, and the present 
case isso. And it has been held not to be 
within the 14th section. He did not think 
that sec. 15 was meant to extend the 14th, 
for the 14th dealt with certain means of com- 
mitting murder and the 15th with others, and, 
therefore, with such as were not ejusdem gen- 
eris with those in sec. 14. He, therefore, was 
clearly of opinion that, as this means of kill- 
ing comes within sec. 14, and the case has 
been held not to be within that section (and 
the question is not submitted to us whether it 
was rightly so held), it is not within sec. 
15 which deals with other classes of cases 
than those within sec. 14. He desired, how- 
ever, to add that if the cases cited should 
come up for consideration, whatever might be 
the authority of the judges who ruled them 
(and it was very high), his mind could not 
give its assent to them, and though, when sit- 
ting alone, he might, as his brother Stephen 
had done, deem himself bound by them, he 
should feel himself at liberty to reconsider 
and perhaps to overrule them.’’ Pollock and 
Huddleston, BB., and Manisty, J.,concurred ; 
while Stephen, J., who also agreed, said that 
he ‘‘had reserved the case because there 
seemed to be some obscurity as to the effect 
of sec. 15, though if it were read with sec. 
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14 the matter perhaps was clear. It was 
made felony to shoot at anyone with intent to 
murder or by drawing a trigger to attempt to 
discharge a loaded weapon with such intent. 
And then it was always made felony to at- 
tempt to commit murder by any other means 
than those previously specified—that is, other 
than by shooting or other means similar to 
drawing the trigger of a loaded firearm. 
' Now, if the prisoner attempted to kill, it cer- 
tainly was by means of shooting ; and, there- 
fore, he did not come within sec. 14, because 
he did not draw the trigger, or attempt to 
shoot (according to the cases cited) in the 
mode specified in that section, and so the 
prisoner escaped between the two sections. 
It was to be lamented that there had not been 
one clear and simple enactment which would 
include all cases, instead of these intricate 
clauses. However, so it was, and so the con- 
viction could not be supported. As to the 
cases cited, he agreed in the opinion which 
had been expressed. The judgment of the 
court, therefore, was that the conviction for 
felony be set aside.’’ Mr. Poland, who argued 
the case for the Crown (the prisoner being 
unrepresented), mentioned that there was an 
indictment for a misdemeanor, for it was an 
offense at common Jaw as an assault. Butas 
to this the court said nothing, observing that 
the only judgment they could give was that 
the conviction for felony must be quashed. 
We discussed the law of criminal attempts 
80 fully at the end of last year that it is need- 
less to add any further comment; and we 
shall only mention, in passing, that, apart 
from the general doctrine then treated, there 
is another class of cases in which actions crim- 
inal in themselves are in the nature of attempts 
to commit other crimes, See, for instance, 
the recent American case of People v. Hope,* 
where it was held that proof of an attempt to 
enter @ building with an intent to commit a 
larceny is sufficient to sustain a conviction for 
burglary, without showing that an actual en- 
trance into any part of the building was effect- 
ed: and see Griffin y. State.” But still more 
extensive in its scope as is this branch of the 
criminal law in consequence, it is more lim- 
ited than might be supposed at first sight, 
For, as Sir J. Stephen observes," *‘ it is sia- 
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gular, but is also true, that there are a large: 
number of crimes which it is impossible to at- 
tempt tocommit. For instance, high treason. 
by imagining the King’s death cannot be at- 
tempted, because the crime consists in dis- 
playing by an overt act a treasonable inten- 
tion, but an attempt to do sonfething (e. g., 
an attempt to fire a loaded pistol at the 
Queen) would be an overt act displaying a 
treasonable intention just as much as actual 
firing, indeed the actual murder of the Queen 
would (as appears from the case of the regi- 
cides) be no more than an overt act manifest- 
ing a treasonable intention to put Her Majesty 
to death. Similarly a man could hardly at- 
tempt to commit perjury, or riot, or libel, or 
to offer bad money, or to commit an assault, 
for an attempt to strike is an actual a:sault.’’ 
—TIrisn Law Times. 








EVIDENCE—WITNESS OF FEEBLE MIND— 
COMPETENCY. 





DISTRICT OF COLUMBIA vy. ARMS. 





Supreme Court of the United States, May, 1883. 

1. A witness whose mind is feeble so that his state- 
ments are not always direct and clear, but are not in- 
coherent or unintelligible, but evince a full knowledge 
of the matter in relation to which he testifies, is not 
incompetent. 

2. In an action for injury from a fall, cansed by a. 
defective sidewalk, held, that evidence that other 
persons, than the person for whose injury the action. 
was brought, had fallen at the same place, was admis- 
sible. 


In error to the Supreme Court of the District of 
Columbia. 

The opinion states the case. 

FIELD, J., delivered the opinion of the court: 

‘This was an action to recover damages for in- 
juries received by the plaintiff's intestate, Du 
Bose, from a fall caused by a defective sidewalk 
in the city of Washington. In 1873, the board of 
public works of the city caused the grade of the 
carriage way of Thirteenth street, between F and 
G streets, to be lowered several feet, ‘The dis- 
tance between the curbstone of the carriage way 
and the line of the adjacent buildings was thirty- 
six feet, At the time the accident to the de- 
ceased occurred, this portion of the street—side- 
walk it may be termed to designate it from the 
cairiage way, although only a part of it is given 
up to foot passengers—was, for forty-eight feet 
north of F street, lowered in its whole width to 
the same grade as the carriage way. But for 
some distance beyond that point, only twelve feet 
of the sidewalk was cut down, thus leaving an 
abrupt descent of about two feet, at a distance of 
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twelve feet from the curb. At this descent—from 
the elevated to the lower part of the sidewalk— 
there were three steps, but the place was not 
guarded either at its side or end. Nothing was 
placed to warn foot passengers of the danger. 

On the night of February 21, 1877, Du Bose, a 
contract surgeon of the United States army, while 
walking down Thirteenth street, toward F street, 
fell down this descent, and, striking upon his 
knees, received a concussion which injured his 
spine and produced partial paralysis, resulting in 
the impairment of the mind and ultimateiy in his 
death, which occurred since the trial below. 

The present action was for the injury thus sus- 
tained. He was himself a witness, and it appear- 
ed from his testimony that his mind was feeble. 
His statement was not always as direct and clear 
as would be expected from a man in the full 
vigor of his mind. Still it was not incoherent nor 
unintelligible, but evinced a fall knowledge of the 
matters in relation to which he was testifying. A 
physician of the government hospital for the in- 
sane, to which the deceased was taken two years 
afterwards, testified that he was affected with 
acute melancholy; that sometimes it was impos- 


sible to geta word from him; that his memory | 


was impaired, but that he was able to make a sub- 
stantially correct statement of facts which trans- 
pired before the injury took place, though from 
the impairment of his memory he might leave out 
some important part; that there would be some 
confusion of ideas in his mind, and that he should 
not be held responsible for any criminal act. A 
physician of the freedmen’s hospital, in which 
the deceased was at one time a patient after his 
injuries, testified to a more deranged condition of 
his mind, and that he was, when therein June, 
1879, insane. He had attempted to commit suicide, 
and had stuck a fork into his neck several times. 
Upon this, and other testimony of similar import, 
and the feebleness exhibited by the deceased 
on the stand, the counsel for the city requested 
the court to withdraw his testimony from the jury, 
on the ground that his mental faculties were so 
far impaired as to render him incompetent to tes- 
tify as a witness. This the court refused to do, 
but instructed the jury that his testimony must be 
taken with some allowance, considering his con- 
dition of mind and his incapacity to remember all 
the circumstances which might throw some light 
on his present condition, This refusal and ruling 
of the court constitute the first error assigned. 
The ruling of the court and its instruction to 
the jury were entirely correct. Lt is undoubtedly 
true that a lunatic or insane person may, from the 
condition of his mind, not be a competent witness. 
His incompetency on that ground, like incompe- 
tency for any other cause, must be passed upon 
by the court; and to aid its judgment, evidence 
of his condition is admissible, But lunacy or in- 
sanity assumes 80 many forms, and is so often 
partial in its extent, being frequently confined to 
particular subjects, whilst there is full intelligence 
on others, that the power of the court is to be ex- 


ercised with the greatest caution. The books are 
full of the cases where persons showing mental 
derangement on some subjects, evince a high de- 
gree of intelligence and wisdom on others. The 
existence of partial insanity does not unfit indi- 
viduals so affected for the transaction of business 
on all subjects, nor from giving a perfectly accu- 
rate, and lucid statement of what they have seen 
or heard. Inacase in the Prerogative Court of 
Canterbury, counsel stated that partial insanity 
was unknown to the law of England; but the 
court replied that if by this was meant that the law 
never deems a person sane and insane at one and 
the same time upon one and the same subject, the 
assertion was a truism; and added: “If by that 
position it be meant and intended that the law of 
England never deems a party both sane and in- 
sane at different times upon the same subject, and 
both sane and insane at the same time upon differ- 
ent subjects, there can scarcely be a position more 
destitute of legal foundation, or rather there can 
searcely be one more adverse to the stream and 
eurrent of legal authority.” Dew v. Clark, 3 
Adams Eccl. 79, 94. 

The general rule there is, that a lunatie ora 
person affected with insanity is admissible as a 
witness if he have sufficient understanding to ap- 
prehend the obligation of an oath, and to be ca- 
pable of giving a correct statement of the matters 
which he has seen or heard in reference to the 
question at issue; and whether he have that un- 
derstanding is a question to be determined by the 
court, upon examination of the party himself, and 
any competent witnesses who can spexk to the 
nature and extent of his insanity. Such was the 
decision of the court of Criminal Appeal in Eng- 
land, in the case of Reginia v. Hill, (5 Cox’s 
Crim. Cases) 259. There the prisoner had been 
convicted of manslaughter; and on the trial a 
witness had been admitted whose incompetency 
was urged on the ground of alleged insanity. He 
was a patient in a lunatic asylum, under the de- 
lusion that he had a number of spirits about him 
which were continually talking to him, but the 
medical superintendent testified that he was cap- 
able of giving an account of any transaction that 
happened before his eyes; that he had always 
found him so; and that it was solely with refer- 
ence te the delusion about the spirits that he con- 
sidered him a lunatic. The witness himself was 
called, and testified as follows: ** Lam fully aware 
Lt have a spirit and twenty thousand of them. 
‘They are not all mine. [ must inquire. [ can 
where [ am. lL know which are mine. Those 
that ascend from my stomach and my head, and 
also those in my ears. | don’t know how many 
they are. ‘The flesh creates spirits by the palpi- 
pitation of the nerves and the rheumatics, All 
ave now in my body and around my head. They 
speak to me incessantly, particularly at night. 
That spirits are immortal, | am taught by my 
religion from my childhood, no matter how faith 
goes, all live after my death, those that belong to 
me and those that do not.’’ After much more of 
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this kind of talk he added: “‘ They speak to me 
incessantly; they are speaking to me now; they 
are not separate from me; they around me speak- 
ing to me now; but I can’t be a spirit, for 1 am 
flesh and blood. They can go in and out through 
walls and places which I cannot.’’ He also 
stated his opinion of what it was to take an oath: 
+‘ When I swear,” he said, “I appeal to the Al- 
mighty. It is perjury, the breaking of a lawful 
oath, or taking an unlawful one; he that does it 
wiil go to hell for all eternity.”” He was then 
sworn, and gave a perfectly collected and rational 
account of a transaction which he declared that he 
had witnessed. He was in some doubt as to the 
day of the week on which it took place, and on 
<cross-examination said: ‘t These creatures insist 
upon it, it was Tuesday night, and I think it was 
Monday ;°’’ whereupon he was asked; ‘‘Is what 
you have told us what the spirits told you, or 
what you recollected without the spirits?’’ And 
he said: ** No, the spirits assist me in speaking of 
the date, I thought it was Monday and they told 
me it was Christmas Eve, Tuesday; but I was an 
eye-witness, an ocular witness to the fall to the 
ground.’’ The question was reserved for the 
opinion of the court whether this witness was 
competent, and after a very elaborate discussion 
of the subject, it was held that he was. Chief 
Justice Campbell said that he entertained no 
doubt that the rule laid down by Baron Parke, in 
an unreported case which had been referred to, 
was correct, that wherever a delusion of an insane 
character exists in any person who is called as a 
witness, it is for the judge to determiné whether 
the person so called has a sufficient sense of reli- 
gionin his mind and a sufficient understanding of 
the nature of an oath, and it is for the jury to de- 
cide what amount of credit they will give to his 
testimony. 

** Various authorities,” said the chief justice, 
‘*have been referred to which lay down the law 
that a person non compos mentis is not an admissi- 
ble witness; but in what sense is the expression 
non compos mentis employed? If a person be so 
to such an extent as not to understand the nature 
of an oath, he is not admissible. But a person 
subject to a considerable amount of insane delus- 
ion may yet be under the sanction of an oath and 
capable of giving very material evidence upon the 
subject-matter under consideration.” And the 
chief justice added: “The proper test must 
always be—does the lunatic understand what he 
is saying; and does he understand the obligation 
of an oath? The lunatic may be examined him- 
self, that his state of mind may be discovered, and 
witnesses may be adduced to show in what state 
of sanity or insanity he actually is; still if he can 
stand the test proposed, the jury must determine 
all the rest. He also observed that in a lunatic 
asylum the patients are often the only witnesses 
of outrages upon themselves and others, and there 
would be impunity for offenses committed in such 
places if the only persons who can give informa- 
tion are not to be heard. Baron Alderson, Jus- 





tice Coleridge, Baron Platt, and Justice Talfourd 
agreed with the chief justice, the latter observing 
that, ‘* If the proposition that a person suffering 
under an insane delusion cannot be a witness were 
maintained to the fullest extent, every man sub- 
ject to the most innocent, unreal fancy would be 
excluded. Martin Luther believed that he had a 
personal conflict with the devil. Dr. Johnson was 
persuaded he heard his mother speak to him after 
death. In every case the judge must determine 
according to the circumstances and extent of the 
delusion. Unless judgment and discrimination be 
applied to each particular case there may be the 
most disastrous consequences.’’ This case is also 
found in 2 Denison and Pearce’s Crown Cases, 
254, where Lord Campbell is reported to have 
said that the rule contended for would have ex- 
cluded the testimony of Socrates, for he had one 
spirit always prompting him. The doctrine of 
this decision has not been overruled, that we are 
aware of, and it entirely disposes of the question 
raised here. 

On the trial, a member of the metropolitan 
police, who saw the deceased fall on the sidewalk 
and went to his assistance, was asked, after testi- 
fying to the accident, whether while he was on his 
beat, other accidents had happened at that place. 
The court allowed the question against the objec- 
tion of the city’s counsel, for the purpose of show- 
ing the condition of the street, and the liability of 
other persons to fall there. The witness an- 
swered that he had seen persons stumble over 
there. He remembered sending homein a hacka 
woman who had fallen there, and had seen as 
many as five persons fall there. 

The admission of this testimony is now urged as 
error, the point of the objection being that it 
tended to introduce collateral issues and thus 
mislead the jury from the matter directly in con- 
troversy. Were such the case the objection would 
be tenable, but no dispute was made as to these 
accidents, no question was raised as to the extent 
of the injuries received; no point was made.upon 
them, no recovery was sought by reason of them, 
nor any increase of damages. They were proved 
simply as circumstances, which with other evi- 
dence, tended to show the dangerous character of 
the sidewalk in its unguarded condition. The 
frequency of accidents at a particular place would 
seem to be good evidence of its dangerous char- 
acter—at least it is some evidence to that effect. 
Persons are not wont to seek such places, and do 
not willingly fall intothem. . Here the character 
of the place was one of the subjects of inquiry to 
which the attention of the defendant was called 
by the nature of the action and the pleadings, and 
he should have been prepared to show its real 
character in the face of any proof bearing on that 
subject. 

Those accidents also tended to show that the 
dangerous character of the locality was a matter 
likely to be brought to the attention of the city 
authorities. 

In Quinlan vy. City of Utica, 11 Hun, 217, whieh 
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was before the Supreme Court of New York, r 
an action to recover damages for injuries sus- 
tained by the plaintiff through the neglect of the 


city to repair its sidewalk, he was allowed to show 


that while it was out of repair other persons had 
slipped and fallen on the walk where he was in- 
jured. It was objected that the testimony pre- 
sented new issues which the defendant could not 
be prepared to meet, but the court said: ‘‘In one 
sense every item of testimony material to the 
main issue introduces a new issue; that is to say 
it calls fora reply. Inno other sense did the tes- 
timony in question make a new issue. Its only 
importance was that it bore upon the main issue, 
and all legitimate testimony bearing upon that 
issue the defendant was required to be prepared 
for.’ This case was affirmed by the Court of Ap- 
peals of New York, all the judges concurring, 
except one, who was absent. 74 N. Y. 603. 

In an action against the city of Chicago, to re- 
cover damages resulting from the death of a per- 
son who in the night stepped off an approach toa 
bridge, while it was swinging around to enable 
a vessel to pass, and was drowned—it being al- 
leged that the accident happened by reason of 
the neglect of the city to supply sufficient lights 
to enable persons to avoid such dangers—the Su- 
preme Court ot [linois, held that it was compe- 
tent for the plaintiff to prove that another person 
had under the same circumstances met with a 
similar accident: City of Chicago v. Powers, 42 
Ill. 168. To the objection that the evidence was 
inadmissible the court said: **The action was 
based upon the negligence of the city in failing 
to keep the bridge properly lighted. If another 
person had met with a similar fate at the same 
place and from a like cause, it would tend to show 
a knowledge on the part of the city that there was 
inattention on the part of their agents having 
charge of the bridge, and that they had failed to 
provide proper means for the protection of per- 
sons crossing on the bridge. As it tended to 
prove this fact it was admissible: and if the ap- 
pellants had desired to guard against its improp- 
er application by the jury, they should have 
asked an instruction limiting it to its legitimate 
purpose.’’ 

Other cases to the same general purport might 
be cited. See Augusta v. Hafers, 61 Ga. 48; 
House v. Metcalf, 27 Conn. 630; Calkins v. Hart- 
ford, 23 id. 57; Darling v. Westmoreland, 52 N. 
H. 401; Hill v. Portland & Rochester R. Co., 55 
Me. 439; Kent v. Lincoln, 32 Vt. 591; City ot 
Delphi v. Lowery, 74 Ind. 520. The above, how- 
ever, are sufficient to sustain the action of the 
court below in admitting the testimony to which 
objection was taken. Judgment affirmed. 





NEGLIGENCE—SALE OF POISONS. 
WOLHFAHRT v. BECKERT. 


New York Court of Appeals. 


1. The sale by a druggist of a poisonous preparation 
without the word ‘‘poison’’ on the label, is not neg- 
ligence when the purchaser is warned at the time of 
the sale of the dangerous nature of the medicine, and 
informed of the proper dose, notwithstanding the 
fact that the omission to place the word ‘‘poison’’ on 
the label constituted a misdemeanor. 

2. But the sale of such a preparation without the 
word ‘*poison’’ on the label, and without such 
warning is negligence both at common law and under 
the statute. 


Wm. C. De Witt, for appellant; Samuel Green- 
baum, for respondent. 

Appeal by defendant from an order of the 
General Term of the Supreme Court of the 
Second Department, granting a new trial and 
sustaining the exceptions of plaintiff taken at the 
trial. Tne jury had been directed to find a ver- 
dict for the defendant, and plaintiff's exceptions 
were ordered to be heard in the first instance at 
the General Term. Upon the appeal to the Court 
of Appeals, defendant gave a stipulation for judg- 
ment absolute in case of affirmance. 

Plaintiff’s intestate, being temporarily troubled 
with some bowel complaint, had been recom- 
mended by a peddler to take a small wine glass- 
ful of a comparatively harmless drug known as 
“Black Draught.” The deceased, shortly after 
the peddler’s recommendation, went to defend- 
ant’s drug store and obtained ten cents’ worth of 
“Black Drops” in a small bottle, which simply 
had a label upon it with the words ‘Black 
Drops,”’ but without the word ‘‘poison’’ and 
without any direction as tothe dose. ‘Black 
Drops’’ is a deadly poison, being one of the 
strongest preparations of opium, ten or twelve 
drops constituting a dose. 

At the trial the only witness who gave testi- 
mony as to the sale of the drug was the defend- 
ant’s clerk, who testified that the deceased asked 
for ten: cents’ worth of *“‘Black Drops;” that he 
was cautioned at the time that the drug was a 
poison, and that ten to twelve drops were a dose. 
Deceased immediately after the purchase of the 
medicine repaired to his home, where his wife in 
his presence poured out a little wine glassful of 
the **Black Drops,’ being the amount of the 
dose of **Black Draught’? recommended by the 
peddler; the deceased took the dose poured out 
by the wife and died a few hours thereafter, de- 
spite the efforts of medical skill to save him. 

The action was brought to recover $5,000 dam- 
ages for the negligence ef defendant in the sale 
of the ‘Black Drops.” 

Fincn, J., delivered the opinion of the court: 

Whether the case should have been submitted 
to the jury depends upon the inquiry whether the 
testimony of the defendant's clerk is to be taken 
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as the truth of the transaction or may be ques- 
tioned or doubted. If he is to be believed the 
druggist who sold the poison was guilty of no 
wrong or negligence toward the deceased, for he 
warned him that the ‘Black Drops”’ asked for was 
a strong poison, of which he should only take ten 
or twelve drops for a dose. Notwithstanding the 
warning he took probably ten times the prescribed 
quantity in reliance upon the previous statement 
of the peddler, Silberstein, that he had taken 
half a glass of what he called ‘Black Draught’’ 
and it had cured him. On such a state of facts a 
verdict against the defendant would not be justi- 
fied. Although no label marked ‘‘poison’’ was 
put upon the phial, and granting that by such 
omission that defendant was guilty of a misde- 
meanor and liable to the penalty of the criminal 
law, still that fact does not make him answerable 
to the customer injured or his representative in 
case of his death for either a negligent or wrong- 
ful act when toward that customerhe was guilty 
of neither, since he fairly and fully warned him 
of all and more than he could have beem made 
known by the authorized label. The statute re- 
quires the ringing of the bell or sounding of the 
whistle by an engine approaching a railroad cross- 
ing, but one who sees the train coming has al] the 
notice and warning which these signals could 
give, and though they are omitted takes the risk 
ef the danger which he sees and knows if he at- 
tempts to-cross in frontof the train. Pakalinkski 
v. N. Y., ete. R. Co., 82 N. Y. 424; Connelly v. 
N. C. ete. R. Co., 88 N. Y. 246. So here if the 
warning was in truth given, if the deceased was 
cautioned that the medicine sold was a strong 
poison, and but ten or twelve drops must be 
taken, he had all the knowledge and all the 
warning that the label could have given, and 
could not disregard it, and then charge the con- 
sequences of his own negligent and reckless act 
upon the seller of the poison. But if no such 
warning was in fact given, its omission was neg- 
ligence for the results of which the vender was 
liable both at common law and by force of the 
statute. Thomas v. Winchester, 6 N. Y. 409; 
Loop v. Litchfield, 42 N. Y. 358; Wellington v. 
Downer Ker. Oil Co., 104 Mass. 64; 3 R.S., p. 4, 
ch. 1, title 6, sec. 25. By the statute it is made a 
misdemeanor for any person to sell ‘‘any arsenic, 
corrosive sublimate, prussic acid or any other sub- 
stance or liquid usually denominated poisonous 
without having the word ‘poison’ written or 
printed upon a label attached to the phial, box or 
parcel in which the same is so sold.’’ The liquid 
sold to the deceased was in fact a poison, and 
death resulted from taking a trifle less than the 
quantity sold. The evidence showed that the 
**Black Drops’’ in both forms of preparation was 
*sdeadly,”’ and that it was usually denominated 
poisonous is to be inferred both from its well 
known character and from the evidence given by 
the pharmacist who said that unless selling upon 
the prescription of a physician he would mark 
upon the medicine the dose, or label it poison or do 





both. Indeed the learned counsel of the defend- 
ant concedes all this, for he says “if any third 
party, unacquainted with the real contents of the 
phial had been injured, then an action would lie 
against the defendant,’ and the defense inter- 
posed rests wholly upon the fact asserted that 
full warning of the poisonous nature of the 
liquid was given, and the quantity which might 
be safely taken was stated to the purchaser. So 
that the question here whether the non-suit or- 
dered by the trial judge can be sustained or not 
turns solely upon the inquiry whether the warn- 
ing wasin fact given, and that again upon the 
question whether the jury would have been at 
liberty to disbelieve the evidence of the defend- 
ant’s clerk. His story in itself was not improb- 
able, so faras the defendant’s actions are con- 
cerned. A druggist selling for ten cents a medi- 
cine which was a poison, and in a quantity capa- 
ble of killing an incautious or ignorant purchaser 
would be quite likely, we should suppose, to give 
the brief information needed to protect his cus- 
tomer and shield himself from grave danger and 
disaster. Nor was the witness impeached by 
what are called the contradictions in his testi- 
mony drawn out on cross-examination. They 
were very slight and utterly immaterial. But 
two facts disclosed by the proofs opened his testi- 
mony to doubt and, possibly, disbelief. He was 
an interested witness. He had violated the law 
by omitting the label required. The medicine he 
delivered had killed its victim. The consequences 
of the act upon himself, upon his future and upon 
his employer were certain to be disastrous in the 
absence of explanation or justification. The mo- 
tive to avert the danger even by falsehood was 
plain and powerful. The label was not on the 
phial. No such defense was possible. The only 
other one was to swear tothe verbal warning 
given to the customer. The witness, therefore, 
stood in a position such as to provoke suspicion, 
arouse doubt and justify watchful and rigid crit- 
icism. And then joined to that came the facts of 
the conduct of the deceased. If the evidence 
was true he took the poison in a deadly dose, and 
from the hands of his wife with knowledge that it 
was @ poison, and that he was largely exceeding 
the prescribed quantity. Nothing in the case 
permits us to imagine that he did so purposely 
and intended suicide. What can be said, and all 
that can be said, js thathe relied upon the ped- 
dler’s story of his experience in taking without 
injury one-half of a glass, rather than upon the 
druggist’s warning that the medicine was a strong 
poison. That is possible, but has about it some 
doubtful elements. A man even of ordinary in- 
telligence and very moderate prudence, who had 
been told by a friend that he had been cured by a 
particular medicine taken in the quantity of half 
a giass and thereupon went toa druggist, who 
was alsoa doctor, to purchase it, and was then 
distinctly told that the medicine was a poison, 
and but ten or twelve drops must be taken, would 
naturally be somewhat startled. We should ex- 
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pect him to speak and manifest surprise, or at 
least seek the truth out of the contradictions. But 
this customer manifested none. He showed no 
curiosity. He asked no natural question. He did 
not say that a friend had taken ten times the doc- 
tor’s dose with safety, and ask who was right or 
who was wrong, or if there was not somewhere a 
mistake as to the medicine. On the contrary, 
with the warning ringing in his ears, he quietly 
receives the medicine without surprise, allows his 
wife to pour nearly the whole contents into a 
spoon and says nut a word to her of the informa- 
tion he had received; does not tell her what the 
doctor said; does not heed his warning; relies 
upon the advice of an unskilled peddler, discard- 
ing that of the druggist and physician, and takes 
the fatal dose. It can not be denied that this con- 
duct matches naturally and exactly the line of ac- 
tion we should expect if no warning had been 
given, and does not appear so perfectly natural 
when confronted with the opposite theory. It 
tends therefore to throw doubt upon it, and to 
make one hesitate as to the tiuth, and when com- 
bined with the palpable interest of the clerk to 
shield himself and his employer makes a case in 
which there isa possibility of different and de- 
batable inference from the eyidence given, and so 
developes a question of fact rather than of law. 
In Elwood v. Western Union Tel. Co., 45 N. Y. 
553, it was said that the rule that where unim- 
portant witnesses testify positively to a fact and 
are uncontradicted, their testimony must be cred- 
ited, is subject to many qualifications, and among 
them this, that the interest of the witness may af- 
fect his credibility, and it was added, upon the 
facts of that case: ‘Such evidence as there is 
proceeds wholly from parties having an important 
interest in the question. Each of them, if guilty 
of the negligent act, would have the strongest 
aotive to deny it, as the admission would subject 
him or ker to severe responsibilities for the con- 
sequences. This is a controlling consideration in 
determining whether the statements of these 
witnesses should be taken as cenclusive.”’ ‘To a 
similar effect are other cases. Kavanagh v. Wil- 
son, 70 N. Y. 177; Gildersleeve v. Landon, 73 N. 
Y¥.609. The General Term were, therefore, right 
in saying that the case should have been sub- 
anitted to the jury. 

The judgment should be aflirmed and judgment 
absolute rendered in favor of the plaintiff upon 
the stipulation, with costs. 

Alleoncur. 





SHERIFF—EX-OFFICIO TAX COLLECTOR— 
DUAL CAPACITY. 





WEBSTER vy. SMITH. 


Supreme Court of Missouri, April Term, 1883. 





Where the general revenue law of the State em- 
powers the collector of taxes in each county to bring 





suit for the amount of delinquent taxes,«a sheriff of a 
county, who is ex-officio tax ecllector, may bring such 
suit in his name as ex-officio tax collector, and may as 
sheriff serve process in such suit and sell the property 
under execution. 


From the St. Louis Court of Appeals. 

HouGu, J., delivered the opinion of the court: 

This is an action of ejectment. The plaintiff 
claims title under a deed from the sheriff of St. 
Louis County, made to him as purchaser of the 
premises in controversy, at a sale under an execu- 
tion issued to the sheriff upon a judgment 
against the owners, rendered in a suit for back 
taxes under the revenue laws of 1877, brought by 
‘The State of Missouri, at the relation and to the 
use of John A. Watson, sheriff and ex-oficio col- 
lector of the revenue within and fer St. Louis 
County.”? The owner of the land against whom 
suit was brought was a non-resident, and he was 
notified by publication. The circuit court ren- 
dered judgment for the plaintiff. The Court of 
Appeals reversed the judgment of the circuit 
court on the ground that the sheriff was interested 
in and a party to the suit for taxes,and that under 
section 3894 of the Revised Statutes relating to 
‘sheriffs and their deputies,” the writ of execu- 
tion should have been directed to the coroner, 
and having been directed to and executed by the 
sheriff, his conveyance to the plaintiffis a nulity. 
Section 6837 of the Revised Statutes provides that 
all actions for taxes shall be prosecuted in the 
name of the State of Missouri at the relation and 
to the use of the collector. Sections 6838 and 
6839 require the sheriff to sell the lands under 
execution, and to make deeds therefor. By sec- 
tion 92 of the act of 1872 (sec. 732 Rev. Stats.), it 
is provided that the offices of sheriffs and col- 
lectors shall be distinct and separate offices in all 
the counties of the State. From the 12th day of 
December, 1836, until the adoption of the scheme 
and charter in 1876, the offices of sheriff and col- 
lector were, by virtue of special laws, distinct and 
separate oflives in the county of St. Louis, and by 
sec. 7 of the scheme for the separation of 
the city from the county of St. Louis, it was pro- 
vided that the, sheriff of St. Louis County should 
be ex-oficio collector of the revenue of said 
county. In the case of the State ex rel. the At- 
torney-General v. Watson, 71 Mo. 470, this court 
held that the office of collector, as such, does 
not exist in the county of St. Louis. Notwith- 
standing the fact that the office of collector does 
not exist in the county of St. Louis asa distinct 
and separate office, it is too plain for argument; 
that the person who for the time being is sheriff 
of St. Louis County, is a collector of the revenue, 
within the meaning of the revenue laws; all the 
powers and duties of that officer, as prescribed 
by the revenue laws, being by the scheme de- 
volved upon the person who is sheriff. Scheme, 
sec. 33. 

It must be observed that the duties required by 
the revenue law to be performed by the collector 
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are not made a part of the duties of the sheriff as 
such, but the person who is sheriff is ex-oficio— 
that is, by virtue of being sheriff, also required 
to collect the revenue as provided by law. When 
this person acts in the capacity of sheriff he does 
not act as collector, and when he acts in the 
capacity af collector he does not act as sher- 
iff. That the same person may act in two 
different capacities under the revenue law is 
shown ‘by sec. 6732 Rev. Stats., which provides 
that the same person may hold both the offices of 
sheriff and collector, and also by sec. 6847, which 
provides, when said offices are held by different 
persons, that ‘‘the sheriff may appoint the col- 
lector his deputy sheriff, and when so appointed 
he may serve all process in suits commenced un- 
der this act with like effect as the sheriff might 
do. When the collecter is a deputy sheriff and 
serves process, in the service of such process he 
acts as sheriff and not as collector. He sues as 
collector and serves process as sheriff. So in the 
. case before us, the duties of collector and sheriff 
being united in one person, and he being required 
to perform the duties of collector because he is 
sheriff when he instituted suit, he could not de- 
scribe himself in his petition as collector of St. 
Louis County, for there is no such distinct office 
as collector of St. Louis County, and in order to 
accurately set forth his right to sue it was neces- 
sary that he should describe himself as sheriff and 
virtute officio collector of the revenue. The suit 
therefore is a suit by Watson, acting in the capac- 
ity of a collector under the revenue laws, and not 
a suit by him as sheriff. As the collector himself 
may, when he is a deputy sheriff, serve process in 
a suit brought by him to his own use, it certainly 
can not be said to be against the policy of the rev- 
enue laws that, when one person is both sheriff 
and collector, process may be served by him, as 
sheriff, in a suit brought to his own use as col- 
lector. The statute evidently does not regard the 
interest of the collector inthe result of a suit 
breught by him to recover the public revenue as 
sufficient to disquality him from serving process 
in such suit. 

The provision in sec. 6837, declaring that in 
suits to collect taxes ‘the general laws of the 
State as to practice and proceedings in civil cases, 
shall apply so far as applicable and not contrary 
to this chapter,’’ under which it is claimed that 
the rule of execution should have been directed 
to the coroner, in our opinion relates to proceed- 
ings in court under the general practice act, and 
not to the statute regulating the duties of sheriff. 
The revenue law contemplates that the same per- 
son may be sheriff and collector and yet provides 
in all cases, without exception, that the sheriff 
shall sell the land and make the deed,and, as we 
have seen, when said offices are held by different 
persons, the same person may sue and be au- 
thorized to execute process in such suit. We are 
of the opinion that the relator as sheriff was not 
a party to the suit for taxes, nor was his interest 
therein as collector such as to disqualify him for 





serving process therein as sheriff; and we are 
further of opinion that the writ of execution 
could not lawfully have been directed to or exe- 
cuted by the coroner, and that the sale was prop- 
erly made and the deed properly executed by the 
sheriff. 

The judgment of the Court of Appeals is there- 
fore reversed. 

All the judges concur. 
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1. ALTERATION—BY STRANGER WITH INNOCENT IN- 

TENT. 

A material unauthorized alteration of an instrue 
ment, without more, will not necessarily invali- 
date it. When such alteration is made by a 
stranger without an evil purpose through mistake, 
and it may be with certainty restored to its orig- 
inal condition, it will not be invalid as between 
the original parties, or when the interest of a 
stranger is brought in question. Andrews v. 
Burdick, 8. C. lowa, June 15, 1883; 16 N. W. 275. 


2. ATTORNEY AND CLIENT—POWER TO COMPRO- 

MISE. 

The ordinary powers of an attorney do not author- 
ize him to enter into an agreement to take about 
one-third of the face value of a valid judgment in 
favor of his client, and accept payment of the 
same in a debt owing by such attorney. Hamrich 
v. Combs, 8. C. Neb., May 22, 1883; 15 N. W. 
Rep. 731. 

8. SUIT FOR COMPENSATION — ATTORNEY AND 

CLIENT—PRIVILEGED COMMUNICATIONS, 

A client wrote to his counsel to commence a suit for 
divorce at an early day, so that his wife could 
have time to think the matter over, and perhaps 
consent to a private separation, and thereby avoid 
as much public scandal as possible. He also orally 
instructed his counsel to withdraw the libel, if a 
jury trial could not be avoided. In the trial of a 
suit between the counsel and the client to determ- 
ine the amount of compensation which the coun- 
sel should receive for services in obtaining a di- 
vyorce, the counsel was allowed to put the written 
and oral instruction in evidence, to show the na- 
ture of the engagement and the services perform- 
ed. Held, that the same should not have been 
excluded as confidential communieations. Snow 
v.Gould, 8. C, Me., March 12, 18893; Reporter’s 
Advance Sheets. 

4. ConTRACT — FuTuURES — WAGERS— INTENT OF 

PARTIES, 

1. Where a contract is made for the delivery or ac- 
ceptance of securities at a future day, at a price 
numed, and neither party at the time of making 
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the contract, intends to deliver them or accept 
them, but merely to pay differences, according to 
the rise or fall of the market, the contract is a 
gambling one and is void as contrary to public 
policy. 2. The indorser of a promissory note 
given on account of such dealings as are recog- 
nized as gambling transactions can rely upon 
their illegality as a defense to an action on the 
note. 3. In an action to recover money, where 
the defense set up is that the contract was a 
stock gambling one, the real question for determ- 
ination is the bona fides of the transactions. It is 
not the form but the intent with which the 
scheme was planned. If neither party contem- 
plates that there should be a delivery of the stock; 
but merelv to pay differences according to the rise 
or fall of the market, the contract is a gambling 
one. 4. It is not the province of the court in 
General Term, ona bill of exceptions to the rul- 
ing of the court below, to decide as to the weight 
of the evidence, and its sufliciency in fact, but to 
determine whether the record discloses sufficient 
evidence in law to justify the granting of the 
prayer refused. Justhv. Holliday, 8. C. Dist. 
Columbia, May 7, 1883; 11 Wash. Rep. 418. 


5. CONTRACT—ILLEGAL CONSIDERATION— CONFED- 


ERATE BONDS. 


A contract for the delivery of Confederate States 


bonds on October 29, 1881, at the rate of five dol- 
lars for each one thousand dollars, is based upon 
an illegal consideration and is therefore void. 
Branch v. Haas. U. 8. C, C., D. Ala., 1883; 15 
Rep. 610. 


6. DivORCE—COLLUSION—EViDENCE. 


An agreement between parties to a divorce, declar- 
ing the terms upon which a divorce may be de- 
creed, does not necessarily show connivance or 
collusion. Where no fraud is intended to be 
thereby practised upon the court, and no facts 
are suppressed, such an agreement although to 
be carefully looked into by the court, may be en- 
tirely unobjectionable. Snow v. Gould, S. C. Me. 
March 12, 1883; Reporter’s Adv. Sheets. 


7. DOMICILE—ADMINISTRATION—VOLUNTARY Pay- 


MENT. 

When a debt due to a deceased person is voluntarily 
paid by the debtor at his own domicile in a state 
in which no admiaistration has been taken out, 
and in which no creditors or next of kin reside, to 
an administrator appointed in another State, and 
the sum paid is inventoried and accounted for by 
him in that state, the payment is good as against 
an administrator afterwards appointed in the 
State in which the payment is made, although this 
is the State of the domicile of the deceased. 
Wilkins v. Ellett, U. 5. 8. C., April 16, 1883; 2 
8S. C. Rep. 641. . 


8. Equiry—APPrEaL ABANDONED—TAX SALE—BILL 


ov REVIEW. 

A decree in a suit in equity, set forth a hearing on 
pleadings and proofs, and awarded relief, but it 
ordered that a bill of exeeptions signed by the 
court be filed as a part of the record. The bill of 
exceptions showed that the judge who held the 
court refused to permit the counsel for the plain- 
tiff to argue the cause, and allowed the counsel 
for the defendant to determine whether the case 
fell within a prior decision of another judge, and 
refused to determine that question himself, and 
then directed that the decree be entered, which 
was in favor of the defendant. Ona bill of review, 
filed by the plaintiff, Aeld, that the decree must 





be held for naught. A decree was made by the 
circuit court, in December, 1873, against two 
plaintiffs. In January, 1874, they appealed to 
this court. In December, 1875, the appeal was 
dismissed for the failure of the appellants to file 
and docket the cause in this court. In September, 
1876, a bill of review was filed for errors in law. 
Held, that the bill was filed in time, though not 
within two years from the making of the decree, be- 
cause the control of the circuit court over the decree 
was suspended during the pendency of the appeal. 
A lot of land, part of the navy-yard at Memphis, 
Tennessee, not under lease to a private party, 
being exempt from State and county taxation by 
sec. 9 of the act of the legislature of Tennessee 
which took effect February 20, 1860, (Private 
Acts, 1859-60, c. 70, p. 284,) was, by sec. 13 of 
the act of Congress of August 5, 1861, (12 St. at 
Large, c. 45, p. 297,) exempt from taxation under 
the direct tax on land authorized by that act. 
Ensminger v. Powers, U. 8.8. C., April 23, 1883; 
258. C. Rep. 643. 

9. FEDERAL SUPREME COURT — JURISDICTION IN 
HABEAS CORPUS. 

Except in cases affecting ambassadors, other public 
ministers or consuls, and those in which a State is 
a party, this court can issue a writ of hadeas cor- 
pus only under its appellate jurisdiction. Ex 
parte Hung Hang, U. S. 8S. C., May 7, 1883; 2 3. 
C. Rep. 863. 

10. INSURANCE—INSURABLE INTEREST—PERSONAL 
PROPERTY PURCHASED ON CREDIT. 

A person who bargains for and takes into his pos- 
session an article of personal property, giving his 
note of hand therefor,—the note containing an 
agreement that the title tothe property shall re- 
main in the seller until the note be paid,—has an 
insurable interest inthe property, although the 
uote is not fully paid. Where a judge in his 
charge to a jury states that there were no fraudu- 
lent misrepresentations to be considered because 
no representations were made, meaning no ex- 
press representations, if a party desires that the 
jury shall know that a fraud may be committed 
by means of deception other than express repre- 
sentations, he should ask for more enlarged in- 
structions before the cause is committed to the 
jury. Reed v. Wiiamsburg City Fire Ins. Co., 
S. C. Me., Mareh 12, 1883; Reporter’s Adv. 
Sheets. 

11. INSURANCE—PAYMENT OF PREMIUM TO BROKER 
—DELIVERY OF POLICY. 

Where the condition of the policy required pay- 
ment of the premium to the company, payment to 
an insurance broker is insutticient. Such a 
broker is the agent of the iasured, not of 
the insurance company. Delivery of the policy 
by an agent is not a waiver of the condition as to 
payment where the agent has vo authority to 
waive such condition. Pottsville Mut. F. Ins. 
Co. v. Minnequa Springs Imp. Co., 8. C. Pa., 15 
Lans. Bar. 9. 

12. MARRIAGE—VALID WHERE CELEBRATED—CON- 
TRARY TO MORALITY AND THE LAWS OF CHRIS- 
TENDOM, 

Cohabitation of an Indian chief, who has a wife liv- 
ing, and another woman, followed by avvoluntary 
separation of the parties to the alleged second 
marriage, and the forming of new relations with 
others by both parties, cam not, contrary to the 
recognized laws of all Christain nations, be up- 
held as a valid marriage according to ladian cus- 
toms; and a child born as the fruit of the cohabita- 
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tion with the second woman ean not be considered 
legitimate, and entitled to inberit from her father 
as such. Compo v. Jackson Iron Co., 8. C. 
Mich., June 13, 1883; 16 N. W. Rep. 295. 


13. MORTGAGE—TAXES PAID BY MORTGAGEE MAD@ 

PART OF THE MORTGAGE DEBT. 

Defendants, who are husband and wife, conveyed 
to plaintiff, by deed of trust, premises belonging 
to the wife, to secure the payment of their prom- 
issory note, executed by them to plaintiff. Several 
years taxes were permitted to accumulate and for 
which judgments were rendered against the prem- 
ises, and which plaintiff in order to preserve his 
security as mortgagee was compelled to pay. This 
suit is for the recovery of the taxes so paid and 
to enforce a lien on said real estate to secure the 
payment. Inthe circuit court judgment was in 
favor of defendants. Defendants paid the mort- 
gage debt but there has never been any release 
entered. Held, the law is we!l settled, that when 
a mortgagor fails to pay the taxes upon land 
which he has mortgaged, the mortgagee may, for 
the protection of his interest in the land mort- 
gaged, and in orderto preserve the same as an 
available security for his debt, pay the taxes, and 
claim the benefit of the lien of the mortgage for 
the amount so paid. Butthe claim must be en- 
forced as part of the mortgaged debt, and can 
not be made the basis of an independent action, 
not even to enforce the lien of the State, county or 
city. Still, as there has been no release or entry of 
satisfaction, the mortgage, is still in existence as a 
security for taxes paid, and may be enforced 
against the land. Horrigan v. Wellmuth, S. C. 
Mo. 


14. NEGLIGENCE — CONTRIBUTORY NEGLIGENCE — 
SUDDEN TERROR. . 
Where one, without his own fault, is, through the 

negligence of another, put in such apparent peril 

as to cause in him terror, loss of self-possession, 

and bewilderment, and, as a natural result there- 

of, he, in attempting to escape, puts himselfin a 

more dangerous position and is injured, the put- 

ting himself in such more dangerous position is 

not, in law, contributory negligence that will pre- 

vent him recovering for the injury. Mark v. St. 

Paul etc. R. Co.,8. C. Minn., June 20, 1888; 16 
N. W. R. 367. 


15. PATENT ‘*BUTTER’’—STATE REGULATION OF 
SALE OF PATENTED ARTICLE. 

Section 7090 of the revised statutes provides for 
the punishment, by fine or imprisonment, or both, 
of persons who knowingly sell, or offer for sale, 
any substance purporting to be butter or cheese, 
or having semblance of butter or cheese, which 
substance is not made wholly from pure cream or 
pure milk, unless each package of such substance 
have distinctly and durably painted, stamped or 
marked thereon the name of each article used or 
entering into the composition of such substance. 
Held, 1. The fact that the article sold was manu- 
factured under letters patent issued by the United 
States, constitutes no defense to an information 
or indictment for violating the provisions of this 
section. 2. For the purpose of. promoting the 
public welfare the legislature has power to regu- 
late, or forbid the sale of patented articles, to the 
same extent as articles not patented, if no dis- 
crimination is made. Palmer v. State,8. C. Ohio, 
June 26, 1883; 3 Ohio L. J. 708, 


16. WILL — CONSTRUCTION — ANNUITY FOR SER- 
VICES TO CHILDREN, 





A widow having three infant chiidren, provided by 
her will as follows. “I wish my Aunt E to take 
charge of my children,and to receive annually from 
my estate for her services the sum of $500.” Held, 
that the clause was a direction for payment of a 
certain sum annually for services in charge of 
children, and the right to receive payment ended 
with the termination of her relation to the chil- 
dren. Held, further, that the direction in ques- 
tion was akin to an appointment of a testamentary 
guardian, and should be similarly eonstrued. 
Hewsen and Emlen’s Appeal, 8. C. Pa., Jan. 
1883; 18 W. N. C. 226. 








RECENT LEGAL LITERATURE. 





ELEVENTH BRADWELL. Reports of the Deci- 
sions of the Appellate Courts of the State of 
Illinois. By James B. Bradwell. Vol. II. 
Containing all the remaining Opinions of the 
First, Third and Fourth Districts up to the first 
day of January, 1883, and all the remaining 
Opinions of the Second District up to the 
twenty-sixth day of December, 1882: Chicago, 
1883: Chicago Legal News Co. 

This volume, like its predecessors, is gotten up 
in a thoroughly workmanlike manner—the cases 
are all well and carefully reported. Theopinions, . 
too, as a rule, are short and terse, averaging for 
each case (of which there are nearly 150 in num- 
ber) not more than four and one-half pages. 





THIRTEENTH RHODE ISLAND Reports of Cases 
Argued and Determined in the Supreme Court 
of Rhode Island. Vol. 13. Arnold Green, 
Reporter, Boston, 1883: Houghton, Mifflin & 
Co. 

The most remarkable thing about this volume 
of reports is the inordinate length of some of the 
cases. Quidnick Company v. Chaffee occupies 
seventy-six pages; Boston, ete. R. Co. v. New 
York, etc. R. Co., thirty-three pages; Goodsell 
v. Benson, thirty pages, etc., etc. 


> 





CAMERON’S LAW OF DOWER. A Treatise on the 
Law of Dower. By Malcombe Graeme Cam- 
eron, of Osgoode Hall, Barrister-at-Law. To- 
ronto. 1882: Carswell & Co. 

This work is very thoroughly and carefully 
written, and in the citations the author has drawn 
hberally upon the resources of the American case 
law. Consequently the work will be found avail- 
able for the purposes of the American student 
and practitioner. ; 





LAWS OF MissOURI RELATING TO CORPORA- 
TIONS.—The Luws of the State of Missouri re- 
lating to Business and Manufacturing Corpora- 
tions, containing a summary of all the Statutes 
of the State of Missouri, affecting the organiza- 
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tion of Business and Manufacturing Stock 

Companies and the conduct of their Corporate 

Business; with instructions for Drafting Arti- 

cles of Association; Manner of Calling and 

Holding Meetings; Adoption of By-laws; In- 

crease and Decrease of Capital Stock; Liability 

of Stockholders; Voting of the Shares; Con- 
veyancing etc. Also Sets of Ferms for Drafting 

Articles of association; Notices of First Meet- 

ings; Regular Meetings; Annual Meetings: 

Special Meeting for Increase or Decrease of 

Capital Stock; Change of Name or Business; 

Forms of By-laws ; Minutes of Various Meetings ; 

Statements for Inerease or Decrease of Capital 

Stock, ete.; Proxy for Voting Shares; Deeds and 

Conveyances by Corporations, etc. etc. By 

Willard F. Watts, St. Louis, Mo., 1883: The 

Gilbert Book Co. 

The object, scope and contents of this pamphlet 
are very fairly stated in this title page. Itis only 
necessary to add that the end aimed at, is very 
fairly attained and the volume will be found 
practically useful to both corporator and lawyer. 


_ A  — —-- 


ESSENTIALS OF THE LAW.—Volume IIL, Compris- 
ing the Essential Parts of Stephens on Pleading 
Smith on Contracts, and Adam’s Equity (In- 
cluding Pleading and Procedure.) For the use 
of Students at Law. By Marshall D. Elwell, 
Boston, 1883: Soule and Bugbee. 

This is an attempt to condense into the form of 
an Epitome, the valuable substance contained in 
the three standard textbooks mentioned on the 
title page, in the hope that it will by a process of 
judicious cramming, save the student the expendi- 
ture of time and labor incident to carefully perus- 
ing the originals We have heretofore fully 
expressed our opinion of such books and such 
methods. 
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LEGAL EXTRACTS. 





THE BLACK CAP. 
The orgin of the black eap of our judges is 
involved in some obscurity. The ‘Athenian 
Oracle” describes black as the fittest emblem of 
the grief the mind is supposed to be clouded with 
upon occasions of outward mourning, and ‘as 
death is the privation of life, and black a priva- 
tion of light, it is very probable this color has 
been chosen to denote sadness upon that account; 
and accordingly this color has for mourning been 
preferred by most people throughout Europe.”’ 
The practice of the English judges in putting on 
a black cap before they pronounce sentence of 
death upon acriminal is explained by some as 
having this general meaning of sorrow, with per- 
haps a remnant of the ancient custom of covering 
the head, as a token of grief. Thus ‘‘Haman 
hastened to his house mourning, and having his 
head covered.”’ (Esther vi. 12). David too ‘wept 
as he went up, and had his head covered * * * 
and all the people that were with him coyered 





every man his head, and they went up, weeping 
as they went up.”’ (2 Sam. xv. 30). Darius cov- 
ered his head on hearing of the death of his 
queen, and Demosthvnes when insulted by the 
populace did the same; while the mourners at 
ancient funerals drew their hoods over their heads. 
Hence the black cap has a distinct symbolic mean- 
ing; the judge puts himself as it were into mourn- 
ing for the persun who becomes doomed at the 
act, as though he were already dead. This, 
though throwing considerable figurative signifi- 
cation round the act scarvely explains how it be- 
came and continued so decided a feature of our 
legal procedure. Another explanation of the 
solemnity, if it does not contain the true origin of 
the custom, bears the impress of greater likelihood, 
the reasons of adoption being more definite In 
early times the judges were, for the most part, 
ecclesiastics, and in spite of the Chureh’s prohibi- 
tion that no one in holy orders should pronounce 
sentence of death, they were, by virtue of their 
judicial office, often called upon to doso. Hence 
the judge, when the Sentence of death had to be 
passed, laid aside his clerical character, and put- 
ting on his cap to cover the clerical tonsure, thus 
showed that he acted now in civil capacity alone. 
The great number of clerical judges made the 
custom most universal, and we do not hesitate to 
accept this as the reason why the act is observed 
to this day.—Hatier’s Guzette. 


AMERICAN LAWYERS. 

“In no country in the world,” said Burke, fully a 
century ago, with reference to American lawyers, 
‘is law so generally a study;”’ and this remark 
holds good. Law is and always has been regard - 
ed as aroad leading to all greatness. Usually 
about two-thirds of the members of Congress are 
lawyers. They swarm in journalism. They pull 
the wires, organize parties and play a political 
part altogether out of proportion to that which 
belongs to the same class here. Our lawyers, 
even the greatest of them, have rarely had more 
than secondary position in politics. Outhe other 
hand, from Hamilton’s time to our own, the same 
class in the United States has alway been in the 
very front rank of party warfare. Lt is, moreover, 
a much more numerous class than with us. We 
have, to be sure, no lack of lawyers, but an 
average American town will contain three times 
as Many members of the profession as an Kng- 
lish town of equal size. American lawyers might 
claim with considerable cogeney that they had 
cultivated not merely the graces of their pro- 
ession more assidiously than the English bar,but 
that they were accustomed to look at new legal 
questions raised by the circumstances of modern 
society with a freedom and breadth of view which 
is very rare here.—London Times. 





CIPHER DESPATCHES, 
Chancellor Simrall, of Kentucky, has delivered 
ap exceedingly interesting opinion which detines, 
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in a comprehensive manner the exact liability of 
telegraph companies for pecuniary losses incurred 
through mistakes in messages sent in cipher. 
The chancellor in his opinion says: 

In sending a cipher despatch, where the con- 
tents and value of the message are not disclosed, 
the same rule as to the measure of damages does 
not apply as in an ordinary despatch, where the 
loss or damage likely to occur is obvious from the 
terms of the message. The true rule is that the 
company is responsible only for such damage as is 
apparent on the face of the despatch, or such as 
was reasonably in the contemplation of the con- 
tracting parties. The object of a cipher despatch 
is twofold: First, to conceal its contents, second 
to decrease the number of words, and thereby re- 
duce the cost of transmission. If the value of the 
contents of the package is concealed from a com- 
mop carrier, whereby a low rate of freight is pro- 
cured, it is released f-om responsibility except for 
negligenge, although ordinarily the law makes it 
an insurer against all loss, except from the act of 
God or the public enemy. We do not believe that 
any respectable authority maintains that a tele- 
graph company is liable for the same degree of 
care ag a common carrier. In this case, according 
to the proof, while the message on its face im- 
ported a commercial transaction, yet it may have 
been only a quotation of prices, and its real con- 
tents were so concealed by the part in cipher that 
it was impossible for the company to form any 
idea of the extent of the damage which might be 
sustained by a mistake in the message.—Chicago 
Legal News. 








NOTES 





——Prof. Dagget, of Yale Law School in the 
old time, told his students that soon after the War 
of 1812, he defended and acquitted a man of 
smuggling, of whose character he knew nothing, 
and charged him a reasonable fee. Some time 
thereafter, the same fellow got him to defend 
him in another case of smuggling. He cleared 
him again, though the case was almost a desper- 
ate one. But he had found out this time that the 
fellow was a great rascal, and when he came into 
his office and drew out his pocket-book to pay his 
fee, he was told that it was $5,000. Without a 
word he paid it; but when he reached the door, 
going out of the office, he stopped and said: ‘““Mr. 
Daggett, how long do you expect to stay in this 
law business?” ‘I don’t know, sir, I may keep 
it up all my life, as I have a family te support, and 
am but a poor man.” ‘ Well. sir, I thougkt that 
when you laid it down I would take it up myself, 
for it’s a mighty sight better business than smug- 
gling.”’—New York Daily Register. 


——Says the London Law Times in a recent is- 
sue apropos of the fact that in England the harsh 
+ gules of the Common Law on the subject of thé 





incapacity of bastards to inherit even from the 
mother, still remain unchanged: ‘* We are 
surprised that no endeavor has ever been 
made to alter the very harsh rules of law which 
exist with respect to illegitimate children. There 
may be sufficient reason why they should not in- 
herit property from their father, or ex parte pa- 
terna, but it really seems absurd that for purposes 
of property they should be treated as If they were 
not related either to their mother or their broth- 
ers and sisters. In a reported case Mr. Justice 
Maule is said to have asked whether the mother 
of an illegitimate child was anything but a 
stranger to it. Butin Re Casey, reported in this 
month’s Law Reports (10 Q. B. Div. 454), it was 
stated that the mother’s right to the guardianship 
of an illegitimate child would be recognized, and 
the child was at the mother’s wish placed under 
the care of its aunt. But beside the hardship 
with respect to inheritance, both of real and per- 
sonal property, the rule of construction which ex- 
cludes if possible, illegitimate children from gifts 
to “‘ children” often operates to frustrate the in- 
tentions of the testator. The reforms that suggest 
themselves are, first, to allow illegitimates to 
claim relationship to and through their mother, 
and also to render the rule of construction sub- 
ject to be rebutted by a reasonable amount of 
evidence, instead of being almost conclusive.”’ 


——lI trust (says London Truth) that the 
Misses Bullock, who are now travelling with a 
marionette company, will let me know when they 
come to London. I should like to gaze upon 
them. Miss Mary Bullock was injured in get- 
ting outofa railway carriage and obtained heavy 
damages from the Railway company. A rule has 
been granted for a new trial,on the ground that 
Miss Mary and her sisters, who appeared as her 
witnesses, are so beautiful that their miraculous 
charm of person must have had such an effect 
upon the jury that awarded the damages as to 
deprive them of their senses. Never since Phryne 
turned the heads of the judges at Athens, has 
there been such a recognition of “the might, the 
majesty”’ of loveliness. Had Miss Mary appeared 
on the hearing of the rule before Mr. Justice 
Williams and Mr. Justice Mathew, who knows 
what would have been the result? If there is tu 
be a new trial, the only way, so far as I can see, 
in which the railway company can hope to win, 
will be for its directors to insist that both judge 
and jury are blindfolded, 


——At Nashville Tennessee a newly elected 
J.P. being called upon to marry a couple and 
being a novice in the business he proceeded as 
follows: **Do each of you selemnly swear that 
you will perform the duties of matrimony to the 
best of your ability, so help you God.”’ 


——An attorney, being asked at a dinner to give 
as a toast the person whom he considered the best 
friend of the profession. immediately responded, 
*¢ The man who makes his own will.” 
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